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STATEMENT OF QUESTIONS PRESENTED 


The following questions are presented to the Court for 
decision: 

{1) Whether in a hearing on a writ of habeas corpus=-- 
where the petitioner was confined in a mental institution under 24D. C. 
Code Section 301 since October 1, 1960, upon a finding of not guilty by 
reason of insanity--where the two psychiatrists who testified disagreed 
as to whether petitioner suffered from an abnormal mental condition and’ 
would be dangerous to himself or others if released, and--where peti- 


tioner testified that he had not been receiving treatment for many 


months and the two psychiatrists who testified disagreed as to the effic- 


acy of" treatment for petitioner, 

(a). The trial court-erred in finding that petitioner had : 
an abnormal mental condition and dangerous propensities, 

(>) The trial court's remanding petitioner to the mental 
institution was a violation of his statutory and Constitutional right to 
treatment, and 

{c) ‘The trial court's remanding petitioner to the mental 
institution was a violation of his procedural due process rights under 
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The Record Clearly Shows That the Appellant is 
Entitled To Release From Commitment in Saint 
Elizabeths Hospital Pursuant to 24 D. C. Code 

Section 301.7. ucaiciiclicdicltvitaitellcli siietchichicionione 


A. The record clearly shows that the Appellant 
has recovered from his abnormal mental 
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The record clearly shows that appellant 
will not in the reasonable future be dang- 
erous to himself or others because of 

any abnormal mental condition. ....... 


The record clearly shows that the failure 
or refusal of the Superintendent of Saint 
Elizabeths Hospital to certify appellant 

for release is arbitrary or capricious. . . 


‘The Mandatory Commitment Provisions of 24 D..G; 
Code Section 301 as Applied to The Appellant by 
The District Court Are Contrary to Appellant's 
Right to Treatment and Other Constitutional 
Rights oar a a a eg oe 


A. The Appellant while confined has a constitu- 
tional and statutory right to treatment which, 
‘during his past confinement, has been vio- 
- lated, and, therefore, continued confine- 
ment is in violation of the Constitution and 
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B. Continued confinement of Appellant in 
Saint Elizabeths Hospital under 24 D..C. 
Code Section 301 is in violation of his 
procedural due process rights under the 
Constitution .. 02.2. we 8 
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en a, IN THE: 
UNITED STATES’ COURT OF APPEALS - 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 20, 454 


WILLARD G. TRIBBY, JR._ 
Appellant 
Vv. 
UNITED STATES OF ‘AMERICA 


Appellee 


BRIEF FOR APPELLANT” 


JURISDICTIONAL STATEMENT 


On October 1, 1960, appellant was admitted to-Saint Elisabeths 


Hospital by order of the United States. District Court for the District of 
Columbia, pursuant to the provisions of 24 D. C. Code Section 301, as 
amended, after having been found not ‘guilty by reason of insanity on a char~ 
ge of Forgery, Uttering, and Interstate Transportation of a Forged Check 
in Criminal Case No. 507-60. 
The appellant filed a petition in the District Court for 2 writ 

of habeas corpus and a writ was issued. - After the filing of the petition, 

and the return.and answer thereto, a hearing in open court on the writ was 


held on February 21, 1966, in Habeas Corpus No. 516-65. The District 


oy 


Court thereupon dismissed the petition, discharged the writ, and ordered 
appellant remanded to the custody of Dale C. Cameron, Superintendent 
of Saint Elizabeths Hospital. 

The trial judge denied appellant's application to appeal with- 
out prepayment of costs as frivolous on March 24, 1966. This Court in 
Misc. 2775 allowed on September 6, 1966, appellant to prosecute his 
appeal without prepayment of costs. The jurisdiction of this Court to 
review the order of the District Court rests on 28 U. S. C. $1291, as 
amended, 62 Stat. 929. See also 28 U. S. C. §1915, as amended, 62 Stat. 


954, and 28 U. S. C. §2253, as amended, 62 Stat. 967. 


STATEMENT OF THE CASE 

The appellant, Willard G. Tribby, Jr., was committed to 
Saint Elizabeths Hospital on October 1, 1960, by order of the United States 
District Court for the District of Columbia pursuant to the provisions of 
24D. C. Code Section 301, as amended, after having been found not guilty 
by reason of insanity on a charge of Forgery, Uttering, and Interstate 
Transportation of a Forged Check in Criminal Case No. 507-60. Tribby 
has been involuntarily confined in that hospital ever since. 

On November 17, 1965, appellant filed a petition for a writ 
of habeas corpus. The writ was issued, a return and answer to the petition 


was filed and a hearing on the writ was held on February 21, 1966. Three 


persons testified at the hearing: the appellant; his retained psychiatrist, 


ae 


Dr. Elmer Klein; and a staff psychiatrist of Saint Elizabeths Hospital, 


Dr. William Schwartz. Their testimony disclosed the following matters. 

The appellant is 38 years old, with approximately a ninth 
grade education, and with a fixed address in Knoxville, Maryland. (Tr. 17) 
He has three children, (Tr. 18) But, his wife divorced him, took the 
three children, and remarried. (Tr. 18) 

As for his employment, "I went to work on the B. & O. Rail- 
road in 1943, when I was fifteen. And I left there and went in the service. 
Came out of the service and went to work for Litton Chevrolet Sales" in 
Brunswick, Maryland, as an automobile mechanic. (Tr. 18-19) *! we then 
"left there and went to work for B. L. Jackson and Company, in Silver 
Spring, Maryland." (Tr..19) His general trade is automobile mechanic. 
(Tr. 19) If released from the Hospital, "I would like to go sack to Frederick, 
and I have been promised a job with an automobile agency there, and I 
would more or less live with my uncle and aunt." (Tr. 20) | 

Tribby has never been a mental patient in any eee mental 
hospital. (Tr. 20) = 

The first time Tribby got into trouble with the law was in 
1946. (Tr. 20) Since then, "it's mostly unauthorized use of a motor vehicle, 


grand larceny, and forgery and uttering this time." (Tr. 21) 


* 
x) He was apparently dishonorably discharged from the U. S, Army. 


(Tr. 9) 

ee / 

— His stepsister has been confined in a mental hospital since her sixth 
year of age. (Tr. 24) His mother (with whom he has never lived (Tr. 20) 
has been similarly confined for:about three years. (Tr. 24) 


Since his involuntary confinement in 1960, Tribby has eloped 
three times from the hospital. At the first elopement on September.12, 1961 
he went over to Arlington, Virginia, and found a job. (Tr. 28) He was 
apprehended by the Virginia police while sitting in an automobile (not his 
own) but he was not charged with any crime. (Tr. 28) Also, in June, 1963, 
Tribby eloped. (Tr. 27) He was apprehended in July 1963 and charged with 
unauthorized use of a motor vehicle. (Tr. 27) af His last elopement was 
during September 1965. (Tr. 25)*4 He went to Florida and found a job. 
(Tr. 26) While on an assignment delivering clothes, he was apprehended 
by the police--but not charged with any crime. (Tr. 26) When the police 
in Florida learned he had eloped from St. Elizabeths, he was returned to 
the hospital. (Tr. 26) 

Slightly prior to each of these three occasions, he had been 
released from maximum security to minimum security. (Tr. 29) After 
each return, he was placed in the maximum security unit. The last time 
he was returned, he was placed on the disturbed ward. "But the last 
time [before the September 1965 elopement] I was in maximum security 
I stayed 28 months. And I felt that I wasn't receiving any treatment what- 
soever. And to this point I asked the doctor in charge if he would recom 


mend me for release because I felt that I could make a good adjustment if 


*/ 
~ ¥ie had not forged a checki{although the hospital records indicate to. 
the contrary. (Tr. 28) 


a] 

— The last elopement was with a hospital attendant to which Tribby was 
assigned. The attendant quit two days after the elopement; probably 
because of this elopement. (Tr. 50) 


he did." (Tr. 29) 


Instead, he was transferred to the minimum security unit. 


In the minimum security unit, "you have no privileges, and you are just 
more or less working at some off job at the hospital." (Tr. 29) "I was 
given amusement privileges, yes. But I asked--I felt that my condition 
had led to the point where I should be considered for a conditional release, 
which I asked the doctor about this and he told me to walk around the 
grounds for about two years. And I felt this was very unreasonable, and 
this is really which led me to leaving the hospital."' (Tr. 30) 

Tribby is no longer participating in any kind of treatment at 
the hospital: no group meetings, no talks with other psychiatrists, and 
no work assignments. (Tr. 22) When asked "is it fair to say that you have 
really very little to do in the hospital, " Tribby replied ''Nothing whatso- 
ever, sir." (Tr. 23) 

Dr. William Schwartz is presently in charge of Tribby. (Tr. 
21-22) Tribby has talked to the Doctor "Approximately three times since 
the 28th of Cctober [2965]."" /Tr. 22) 

The Court then heard testimony of Dr. William Schwartz, a 
psychiatrist on the staff of Saint Elizabeths Hospital. (Tr. 31) He was 
Tribby's doctor from January ll, 1965 to August 1965, then from October 
29, 1965 to the time of the hearing. (Tr. 32) He had been Tribby's Doctor 


for the last ten months of his six years of confinement. 
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Dr. Schwartz said that when Tribby was found not guilty 
by reason of insanity in 1960, the diagnosis was schizophrenic reaction, 
schizo-affective type. (Tr. 39) A medical staff conference had been held 
at Saint Elizabeths on October 3, 1960, to discuss Tribby’s mental condition. 
(Tr. 40) In attendance were at least four senior doctors and eight other 
doctors. (Tr. 41) "The diagnoses discussed were schizoid personality, 
passive agressive personality, schizophrenia, and a severe psycho- 
neurotic reaction."' (Tr. 41) The report said "It is the concensus [sic] 
of opinion that the patient is too ill mentally for the diagnosis of a person- 
ality disorder; that the diagnosis primarily lies between schizophrenic 
reaction and schizo-affective type; that his depression is so real that some 
of the physicians believe that he may become suicidal." (Tr. 42) 

In 1963, the Hospital's official diagnosis of Tribby's malady 
was changed. (Tr. 43) When asked if Tribby now was sufierlag from an 
abnormal mental condition (and after being told by the Assistant U. S. 
Attorney that personality disorder has as a legal conclusion been held to be 
an abnormal mental condition) #/ Dr. Schwartz’ said "My opinion, 

Mr. Tribby suffers from a personality disorder, which is manifested in 
his behavior. He does not have any particular mental trouble in the sense 
that he has peculiar thought or that he grossly misinterprets reality or 
hears voices. But he behaves in ways which get him into difficulty, which 
do him no good and certainly are many times antisocial." (Tr. 33) 


(Emphasis added.)' "Well, at times he becomes quite depressed and feel- 


*/ The District Court's Findings of Fact and Conclusions of Law and 
Order, dated March 2, 1966, treats the conclusion that the sociopath has 
an abnormal mental condition as a finding of fact. 


eae 


ing hopeless. He shows poor judgment, acts impulsively; at these times 


when he gets into trouble with the police." (Tr. 36) 

The present diagnosis, passive-aggressive personality with 
depressive features, is a different diagnosis in a different Seah field 
from that of schizophrenia. (Tr. 43) 

The passive-aggressive personality is a sub-classification 
under personality disorder. (Tr. 45) The sociopath is also a sub- 
classification under personality disorder. (Tr. 45) They are different 
sub-classifications, but not necessarily mutually exclusive. (Tr. 46) 
Tribby has "many features of a sociopath." (Tr. 46) 

Dr. Schwartz also said, "I could agree with Doctor Klein, 
who doesn’t think Mr. Tribby has a mental illness. I think most psychia- 
trists could agree. They might not agree on the exact label but they 
could come to some consensus about what was going on with Mr. Tribby." 
(Tr. 47) 

There has been some change in Tribby's causes from 1960 
to 1966. "He is much calmer now. But I think that under stress again, he 
might very well develop the same kind of anxiety [he had Soemety? So I 
think basically is [sic] personality has changed very little." (Tr. 53) 

In the Doctor's opinion, based on this Seomeretion of regres- 
sion, if Tribby were released, "I think it is very likely he will get in some 
kind of trouble with the law." (Tr. 39) 

As far as Tribby’s present treatment, he "is simply sitting 
on the ward, watching television, I think, occasionally, or pease in his 


room." (Tr. 47) "But if he had simply asked to get transferred off that 
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ward, I could have transferred him a long time ago." (Tr. 48) The 
hospital can offer Tribby various therapies, but there is no guarantee 

that they will help him. (Tr. 50-51) Since his return from the last 
elopement, Tribby has not participated in any activities of the hospital 

nor any vocational or rehabilitative therapy. (Tr. 37-38) He has not been 
told that these activities are available, but the Doctor said "he is perfectly 
aware of that. He doesn't have to be told." (Tr. 38) "All the hospital can 
do for this patient, or any patient, really, is to provide a milieu which he 
can take advantage of if he wants to, where he can make some changes in 
himself, and also get some better understanding of his problems which will 
contribute to his improvement. My feeling is that Mr. Tribby is so pass- 
ive and feels so hopeless about himself that he simply hasn't taken advan- 
tage of this milieu. We cannot force people into things. We just have it 
there for them. If they don't take advantage of it, there isn't much we can 


do." (Tr. 38) 


{mn contrast to the above, Dr. Schwartsz said that'Mr. Tribby, 


when he is in the hospital, for the most part gets along very well, causes 
no trouble. He is very well behaved. He doesn't need to be on the fifty 
[sic] floor, for the disturbed patients."' (Tr. 53) (Emphasis added.) But 
while Tribby is being kept in the disturbed ward he cannot participate 
“very much" in any activities; he is "pretty limited" while in the disturbed 


ward. (Tr. 49} 
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Dr. Elmer Klein, retained by Tribby, is a physician 


specializing in and an expert in the field of psychiatry. (Tr. 4) Dr. Klein 
examined Tribby January 8, 1966, for about an hour to an hour and a half 
at the John Howard Pavilion. (Tr. 7) Dr. Klein also had talked briefly 
with Dr. Schwartz. (Tr. 7) | 

In the opinion of Dr. Klein, Tribby is not suffering from 
a mental disease or mental defect. (Tr. 5) Nor is he suffering from an 
abnormal mental condition, (Tr. 7) He is suffezing from a psychopathic 
personality disorder. (Tr. 7) "It is an abnormality of the personality 
development, but not of his mental condition as such." (Tr. 8) His 
behavior is "different from those of us who have a normal personality 
development or normal character development." (Tr. 8) Dr. ‘Klein's 
opinion is based on the history of Tribby's behavior, which isa "more 
or less constant or very frequent conflict with social mores and acceptable 
social behavior." (Tr. 8) 

The Doctor's opinion is not affected by knowledge that 
Tribby's mother and a step-sister had been in mental institutions. ‘We 
don't regard most mental diseases as hereditary." (Tr. 10-11) However, 
these factors could have "effect on him in the environmental sense, '' 
(Tr. ) 

Dr. Klein recognizes that "a good many psychiatrists feel 
that a sociopathic personality is a form of mental disorder, abnormal 
mental condition." (Tr, 15) But he does not belong to that School of thought. 


Dr. Klein believes (and his view is that of a recognized school in psychia- 
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try) that the sociopathic personality is not 2 mental condition, but is a 
character defect which simply reflects a poor development of a person's 
ethical judgment and conduct." (Tr. 15) 

Dr. Klein doubts very much that there has been a change 
in Tribby's condition from the date of his confinement in 1960 to the 
present date, (Tr. 17) 

Dr. Klein rather doubts that Tribby's behavior will change, 
(Tr. 12) When asked if in his opinion Tribby if released would likely re- 
turn to stealing of checks and forging of checks, Dr. Klein said "I 
wouldn't say likely, but it’s a goud possibility." (Tr. 12) 

But, in Dr. Klein's opinion, Tribby will not in the reasonable 
future be dangerous to himself or others because of some mental disease, 
mental defect, ur abnormal mental condition. (Tr. 5) The Doctor also 
said "he has reached maximal benefit from hospital treatment, whatever 
that may be." (Tr. 5) That is, the hospital can be of no further help 
to Tribby. (Tr. 6) When asked "can St. Elizabeths or any other mental 
institution be of help to rMr. Tribby,"’ Dr. Klein replied, "I don't think 
so." (Tr. 15-16) 

Upun making the decision to dismiss the petition and dis- 
charge the writ on the grounds that the appellant has not satisfied "the 
burden of making a showing that would justify his release, "the Court 


said from the bench, "However, in coming to this decision, I want to 


emphasize the Court's feeling. One of the aspects of the illness from 
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which petitioner is said to suffer is his disinclination to seek to better 

his condition. I would suggest respectfully to the petitioner, and to 

those whose responsibility it is to care for him, that there be a reevalu- 
ation of his being on the fifth floor at St. Elizabeths and that the petitioner 
affirmatively cooperate in efforts to improve his condition, and when those 
efforts are manifested by his release from maximum conffnement,. that 


he look a little bit further than the slight opening of daylight in front of 


him, and recognize what has happened to him on three occasions, And 


if he makes progress this time, that he not leave without authority, but 
seek to leave on his own best interests when it has been established to 
the satisfaction of the authorities that he should be released... 

The Court feels that there is hope in this case,. no that the 
key to the case is the cooperation of the petitioner,. and that if the petit- 
ioner wishes to cooperate, undoubtedly he can in the future justify his 
release." (Tr. 58-59) 

STATUTES INVOLVED 

Involved are 24 D. C. Code Section 301 (1961 ed: ), 31 Stat. 

1340, as amended, and 21 D: C. Code Section 562 (Supp. V; 1966), 79 


Stat. 758. These provisions are set forth as an appendix to this brief. 
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STATEMENT OF POINTS 


Where the record shows that appellant has been confined to 
a mental institution under 24 D. C. Code Section 301 since October 1, 
1960, upon a finding of not guilty by reason of insanity, the trial court 
erred in discharging the writ of Habeas Corpus and remanding appellant 
to further confinement inasmuch as: 

(a) The findings of the court regarding appellant's mental 
condition and dangerous propensities lack support in the record; and 

(b) Appellant's statutory and constitutional right to treat- 


ment and his procedural due process rights have been violated. 
SUMMARY OF ARGUMENT 


All the appellant is required to prove in order to be 
entitled to release is that he is free "from such abnormal mental con- 


dition as would make the individual dangerous to himself or the comm- 


unity in the reasonable foreseeable future."' Overholser v. Leach, 103 


U. S. App. D. C. 289, 292, 257 F. 2d 667, 670 (1958), cert. den., 359 
U. S. 1013 (1959). | Whether this burden has been satisfied by appellant 
is a factual conclusion, based on bis mental condition and the potentiality 
of danger he creates. The labels attached to his condition by the testify- 
ing psychiatrists cover a wide spectrum of psychiatric conditions with 


varying degrees of hypothetical intensity. The record clearly shows 
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that appellant no longer has an abnormal mental condition and that he is 
no longer dangerous to himself or others because of any abnormal mental 
condition, See Robertson v. Cameron, 224 F. Supp. 60 @. C. D. C. 
1963). 

The mandatory commitment provisions of 24 D. C. Code 
Section 301 as applied to the appellant by the District Court deprive the 
appellant of his statutory and constitutional right to treatment and his 
procedural due process rights under the Constitution, Appellant is no 
longer receiving treatment at the hospital; the psychiatrists testified that 
treatment will not improve appellant's condition. Nevertheless, appel- 
lant has a right to treatment. Rouse v. Cameron, _—‘F. 2d 
(D. C. Cir. Oct. 10, 1966). (No. 19, 863). And, since the mandatory 
confinement in a mental hospital rests upon the supposition that treatment 
is necessary, when treatment is not accorded for whatever reasons, 
the constitutionality of the mandatory commitment section is drawn into 
question. Darnell v. Cameron, 121 U. S. App. D. C. 58, 348 F. 2d 64 


(1965); Rouse v. Cameron, supra. 


Consequently, in light of these facts and in the face of these 


arguments, the Court must order the release of appellant from confine- 


ment in Saint Elizabeths Hospital. 


ARGUMENT 

THE RECORD CLEARLY SHOWS THAT THE APPELLANT IS 

ENTITLED TO RELEASE FROM COMMITMENT IN SAINT 

ELIZABETHS HOSPITAL PURSUANT TO 24 D.C, CODE 

SECTION 301. 

With respect to Point I, Appellant desires the Court to read 

the following pages of the reporter's transcript: Tr. 5, 7, 

8, 12, 39, 46, 47, 58, 59, inclusive. 

A. The record clearly shows that the Appellant has recov- 

ered from his abnormal mental condition. 
In interpreting the words "was insane" in 24 D. C. Code 

Section 301(d) and "has recovered his sanity" in 24 D. C, Code Section 
30l(e) this Court has said that in order to establish eligibility for release 
under 24 D. C. Code Section 30l(e) by a writ of habeas corpus, ''There 


must be freedom from such abnormal mental condition as would make 


the individual dangerous to himself or the community in the reasonably 


foreseeable future."" Overholser v. Leach, 103 U. S. App. D. C. 289, 


292, 257 F. 2d 667, 670 (1958), cert. den., 359 U. S. 1013 (1959). 
Bearing in mind that appellant is not required to show freedom from any 
and all abnormal mental conditions, this portion of the brief will demon- 
strate that appellant has acquired at least the necessary "freedom from 
such abnormal mental condition" so that he is not dangerous to himself 
or the community in the reasonably foreseeable future. 

Dr. Schwartz' testimony disclosed that appellant's malady 
improved and changed from schizophrenic reaction, schiso-affective 
type, in 1960 to passive-aggressive personality with depressive features 


in 1966, "with many features of a sociopath."" (Tr. 46) And the Doctor 
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expressed the feeling that he "could agree with Doctor Klein, who doesn’t 
think Mr. Tribby has a mental illness." (Tr. 47) The Doctor then 
contradicted the former statements by stating--without supporting 


reasoning--that since Tribby "might very well" return to the state of 


condition he had in 1960, "I think basically is [sic] personality has changed 


very little." (Tr. 53) 

:: Doctor Klein opined that appellant was not suffering from an 
abnormal mental condition but from a psychopathic personality disorder. 
(Tr. 7) In other words, his behavior is "different from those of us who 
have a normal personality development or normal character develop- 
ment." (Tr. 8) 

The American Psychiatric Association's Standard Nomencla- 
ture of Disease includes within the classification "Personality Disorder" 
a wide range of ailments with varying degrees of intensity. Labeling 
appellant as one with a "Personality Disorder" does not resolve the 
problem. 


Since all behavior is but a reaction to 
personality and life factors, it is not al- 
ways easy to define criteria of mental 
illnesses. An unbroken line of contin- 
uity exists from normal behavior through 
neurotic to psychotic behavior. In the 
mental field as elsewhere, there are no 
fixed boundaries. Perhaps the criteria 
are largely the degree to which behavior 
becomes undesirably substitutive and 
symbolic and the extent to which one 
deals with problems in a neurotic man- 
ner rather than by rational decision. As 
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Meyer has stressed, however, the form 
and coloring of mental illness is as 
wide as life itself. */ 


Appellant's behavior, as shown in the record, does not 


appear to be that of one with an abnormal mental confition. Dr. Schwartz 


stated that Tribby has been ''very well behaved" while in the hospital, 

(Tr. 53) The Doctor appeared very willing to increase the privileges 

and liberties now extended to Tribby. The most condemning acts 

Tribby has performed have been his three attempts to live a normal 

life outside the hospital, Each time he found a job and lived an apparently 
quiet, non-violent existence until apprehended by the police and returned 
to confinement. 

Appellant’s testimony on the witness stand does not appear 
to be that of an abnormal individual. The trial court was impressed 
enough to say that "if the petitioner wishes to cooperate, undoubtedly 
he can in the future justify his release." (Tr. 59) (Emphasis added. ) 

In Robertson v. Cameron, 224 F, Supp. 60 (D.C.D.C. 1963), 
the Court had before it a habeas corpus action pursuant to 24 D. C. Code 
30l(e). The petitioner there (Robertson) had sociopathic personality dis- 
turbance, anti-social reaction. Robertson's activities for the year prior 
to the habeas corpus action displayed no symptoms of a mental defect 
or disease, Robertson had escaped from the hospital for seven months 


during that year, and had roamed around the countryside moving from 


*/ 


Noyes and Kolb, Modern Clinical Psychiatry, 59 (6th ed. 1963) 
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job to job--thereby demonstrating that he was capable of taking care 
of himself. The court held that Robertson had demonstrated his 
eligibility for a conditional release. 

Likewise, appellant has demonstrated the requisite freedom 
from abnormal mental condition. The District Court's finding to the 
contrary lacks support in the record, 

B. The record clearly shows that appellant will not in the 
reasonable future be dangerous to himself or others 
because of any abnormal mental condition. 

This Court has denied release to those with a history of 
violence, See, e.g., Overholser v. Leach, 103 U. S. App. D. C. 289, 
257, F. 2d 667 (1958), cert. den, 359 U. S. 1013 (1959); Ragsdale v. Over~ 
holser, 108 U. S. App. D. C. 308, 281 F. 2d 943 (1960); Overholser v. 
O'Beirne, 112 U. S. App. D. C. 267, 307 F. 2d 852 (1961). 


In Ragsdale, "a history of irrational violence toward himself 


and others was shown," such as, jumping from a two-story high plat- 


form, jumping out of a car going forty miles an hour, and drinking amm- 
onia. Also while at the hospital, Ragsdale "engaged in violent acts 
which led to confinement in the maximum security quarters. (Emphasis 
added) (281 F. 2d at 946) In Leach, seven psychiatrists agreed that 
Leach "would be dangerous to the community" if released. There was 
"No medical testimony. . . to show that Leach would not be dangerous 


if released." (257 F. 2d at 669) Then, in the O'Beirne case, there was 
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"the background of his extensive criminal record, 12 or 14 confinements 
for treatment in government hospitals for drug and alcohol addiction, 
his long psychiatric history and the testimony of the psychiatrists in the 
latest hearing." (112 U. S. App. D. C. at 272) 

In contrast to the above three cases, appellant's history has 
been without violence and during the past six years without danger to him- 
self and others. Each time he eloped from the hospital, he obtained a 
job and apparently lived quietly and non-violently until apprehended by the 
police. The worst that Dr. Schwartz could say about the danger which 
would result from Tribby's release was "I think it is very likely he will 
get in some kind of trouble with the law." (Tr. 39) Dr. Klein said "I 
wouldn't say likely, but it's a good possibility." (Tr. 12) But, in 
Dr. Klein's opinion, Tribby will not in the reasonable future be danger- 
ous to himself or others because of some mental disease, mental defect, 
or abnormal mental condition. (Tr. 5) And, this Court has said "The 
mere fact that a person so confined has some dangerous propensities 
does not, standing alone, warrant his continued confinement in a Gov- 


ernment mental institution under §24-301 D. C. Code." (Emphasis 


added) (Overholser v. O'Beirne, 112 U. S. App. D. C. at 269) 


Most importantly, neither Doctor said that Tribby would be 
dangerous. Therefore, the evidence showed Tribby free "from such 


abnormal mental condition as would make the individual dangerous to 
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himself or the community in the reasonable foreseeable future." 


(Emphasis added) (103 U. S. App. D. C. at 292) The District Court's 


finding to the contrary lacks support in the record. 


Cc. The record clearly shows that the failure or refusal 

of the Superintendent of Saint Elizabeths Hospital to 

certify appellant for release is arbitrary or capricious. 

In light of the foregoing argument, and for the reasons 
therein set forth, the refusal of the Superintendent of Saint Elizabeths 
Hospital to make a certificate on the basis of which the appellant may be 
released is arbitrary and capricious. See Robertson v. Cameron, 224 
F. Supp. 60 (D. C. D. C. 1963). The District Court's finding to the 


contrary lacks support in the record. 


Ii. THE MANDATORY COMMITMENT PROVISIONS OF 24 D. C. 
CODE SECTION 301 AS APPLIED TO THE APPELLANT BY 
THE DISTRICT COURT ARE CONTRARY TO APPELLANT'S 
RIGHT TO TREATMENT AND OTHER CONSTITUTIONAL 
RIGHTS, 


With respect to Point II, Appellant desires the Court to 
read the following pages of the reporter's transcript: | 
Tr. 5, 12, 15-16, 22, 29, 37-39, 48-49, inclusive. 


A. The Appellant while confined has a constitutional and 
statutory right to treatment which, during his past 
confinement, has been violated, and, therefore, 
continued confinement is in violation of the Constitu- 
tion and laws. 

In Rouse v. Cameron, F. 2d (D. C. Cir. 
Oct. 10; 1966) (No: 19, 863}, the Court held that anyone "hospitalized 


in a public hospital for a mental illness shall, during his hospitalization, 
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be entitled to medical and psychiatric care and treatment," (21D. C. 


Code Section 562), including one under involuntary commitment under 


24D. C. Code Section 301. And, "regardless of the statutory authority, 
involuntary confinement without, treatment is 'shocking’."' Rouse v. 
Cameron, supra, Slip Op., p. 6. 

The record clearly shows that the appellant has not ‘been 
accorded the requisite treatment. For example, after the last of 
appellant's elopements he was confined in the disturbed ward where 
little, if any, treatment was performed. (Tr. 49) And, Dr, Schwartz 
testified that the treatment planned for appellant was merely to offer 
a milieu”, (Tr. 38) But, as of the hearing, Tribby had not been told 
that any activities were available to him,(Tr, 37-38) 

The record clearly shows that Saint Elisabeth's Hospital 
has been already given a "reasonable opportunity to initiate treatment," 
Rouse v. Cameron, supra, Slip Op., p. 13, The appellant has been 
in the hospital for six years but before the elopement of October 1965 
appellant was in maximum security for twenty-eight months "And J 
felt that I wasn't receiving any treatment whatsoever." (Tr. 29) Upon 
appellant's return to the Hospital, he was in the disturbed ward up to 
the date of the hearing. (Tr. 48) And, during this latter period he was 
not participating in any treatment--"none whatsoever." (Tr. 22) 

Doctor Klein stated that Tribby "has reached maximal 
benefit from hospital treatment, whatever that may be." (Emphasis 


added) (Tr. 5) And, when asked, "Can St. Elizabeth's or any other 
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mental institution be of help to Mr. Tribby?", Dr. Klein replied, "I 
don't think so." (Tr. 15-16) 

Consequently, the foregoing facts--together with the fact 
that Tribby’s dangerous propensities are no more than a "good possibil- 


ity" to a "liklihood" that Tribby will get into some kind of trouble with 


the law--show that the opportunity for any further treatment is exhausted, 


In the light of that conclusion, the District Court's order 
recommitting appellant to Saint Elizabeths Hospital was a violation of 
appellant's statutory and constitutional right to treatment which can 
only be cured by the release of appellant from the Hospital, See Rouse 


v. Cameron, supra, Slip Op., p. 13. 


B. Continued confinement of Appellant in Saint Elizabeth's 
Hospital under 24 D. C. Code Section 301 is in violation 
of his procedural due process rights under the Constitu- 


tion. 
SS 


In Rouse v. Cameron, supra, Slip Op., p. 3, the Court 


Lack of improvement raises a question of pro-'| 
cedural due process where the commitment is 
under D, C. Code §24-301 rather than under 
the civil commitment statute, for under §24- 
301 commitment is summary, in contrast 
with cigil commitment safeguards. It does 
not rest on any finding of present insanity 

and dangerousness but, on the contrary, on 

a jury's reasonableness that the defendant 
was sane when he committed the act charged. 
Commitment on this basis is permissible 
because of its humane therapeutic goals, 
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The Court then said, "Such summary commitment, of 
course, also serves to protect society from danger. . . . But if this 
were the only purpose, then a full range of procedural safeguards might 
be constitutionally required." (Id. atn. 9, p. 4) 

Insofar as 24 D. C. Code Section 301 has been applied 
to appellant in confining him in Saint Elizabeth . the statute is in viola- 
tion of appellant's procedural du’ process rights since further confine- 
ment will have no "humane therapeutic goals" in light of the fact that 
the record shows that there is little if any possibility of appellant's 
condition improving, (Tr. 12) Because of the District Court's order, 
appellant suffers continued confinement only since there’ is the "good 
possibility" or "likelihood" that appellant, if released, would get into 


some kind of trouble with the law. (Tr. 12, 39) 


This violation of appellant's constitutional right is’ curable only 


by the release of appellant from the Hospital. 


APPENDIX 


24 D. C. Code Section 301: 


(a) Whenever a person is arrested, indicted’. 
charged by information, or is charged in the ju- 
venile court of the District of Columbia, for or 
with an offense and, prior to the imposition of 
sentence or prior to the expiration of any period 
of probation, it shall appear to the court from 
the court's own observations, or from prima - 
facie evidence submitted to the court, that the 
accused is of unsound mind or is mentally in- 
competent so as to be unable to understand the 
proceedings against him or properly to assist 
in his own defense, the court may order the 
accused committed to the District of Columbia 
General Hospital or other mental hospital 
designated by the court, for such reasonable 
period as the court may determine for exam- 
ination and observation and for care and 
treatment if such is necessary by the psychiatric 
staff of said hospital. If, after such examination 
and observation, the superintendent of the hos- 
pital, in the case of a mental hospital, or the 
chief psychiatrist of the District of Columbia 
General Hospital, in the case of District of 
Columbia General Hospital, shall report 

that in his opinion the accused is of unsound 
mind or mentally incompetent, such report 
shall be sufficient to authorize the court to 
commit by order the accused to a hospital for 
the mentally ill unless the accused or the Gov- 
ernment objects, in which event, the court, 
after hearing without a jury, shall make a 
judicial determination of the competency of 

the accused: to stand trial. If the court shall 
find the accused to be then of unsound mind 

or mentally incompetent to stand trial, the 
court shall order the accused confined to a 
hospital for the mentally ill. 


(b) Whenever an accused person con- 
fined to a hospital for the mentally ill is 
restored to mental competency in the opinion 


of the superintendent of said hospital, the 
superintendent shall certify such fact to the 
clerk of the court in which the indictment, 
information, or charge against the accused 
is pending and such certification shs11 be 
sufficient to authorize the court to enter an 
order thereon adjudicating him to be com- 
petent to stand trial, unless the accused or 
the Government objects, in which event, the 
court, after hearing without a jury, shall 
make a judicial determination of the com- 
petency of the accused to stand trial. 


(c) When any person tried upon an in- 
dictment or information for an offense, or 
tried in the juvenile court of the District of 
Columbia for an offense, is acquitted solely 
on the ground that he was insane at the time 
of its commission, that fact shall be set forth 
by the jury in their verdict. 


(d) If any person tried upon an indict- 
ment or information for an offense, or 
tried in the juvenile court of the District 


of Columbia for an offense, is acquitted 
solely on the ground that he was insane 

at the time of its commission, the court 
shall order such person to be confined in a 
hospital for the mentally ill. 


(e) Where any person has been con- 
fined in a hospital for the mentally ill pur- 
suant to subsection (d) of this section, and 
the superintendent of such hospital certifies 
(1) that such person has recovered his 
sanity, (2) that, in the opinion of the super- 
intendent, such person will not in the reason- 
able future be dangerous to himself or others, 
and (3) in the opinion of the superintendent, 
the person is entitled to his unconditional 
release from the hospital, and such certifi- 
cate is filed with the clerk of the court in 
which the person was tried, and a copy 
thereof served on the United States Attorney 
or the Corporation Counsel of the District 
of Columbia, whichever office prosecuted 
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the accused, such certificate shall be suffi- 
cient to authorize the court to order the un- 
conditional release of the person so confined 
from further hospitalization at the expiration 
of fifteen days from the time said ccrtificate 
was filed and served as above; but the court 
in its discretion may, or upon objection of 
the United States or the District of Columbia 
shall, after due notice, hold a hearing at 
which evidence as to the mental condition of 
the person so confined may be submitted, 
including the testimony of one or more 
psychiatrists from said hospital. The 

court shall weigh the evidence and, if the 
court finds that such person has recovered 
his sanity and will not in the reasonable 
future be dangerous to himself or others, 
the court shall order such person uncon- 
ditionally released from further confine- 
ment in said hospital. If the court does 

not so find, the court shall order such 
person returned to said hospital. Where, 

in the judgment of the superintendent of 
such hospital, a person confined under sub- 
section (d) above is not in such condition 

as to warrant his unconditional release, but 
is in a condition to be conditionally released 
under supervision, and such certificate is 
filed and served as above provided, such 
certificate shall be sufficient to authorize 
the court to order the release of such per- 
son under such conditions as the court shall 
see fit at the expiration of fifteen days from 
the time such certificate is filed and served 
pursuant to this section: Provided, That 
the provisions as to hearing prior to uncon- 
ditional release shall also apply to conditional 
releases, and, if, after a hearing and weigh- 
ing the evidence, the court shall find that the 
condition of such person warrants his con- 
ditional release, the court shall order his 
release under such conditions as the court 
shall see fit, or, if the court does not so 
find, the court shall order such person re- 
turned to such hospital. 


__. {f) When an accused person shall be 
acquitted solely on the ground of insanity and 
ordered confined in a hospital for the mentally 
ill, such person and his estate shall be char- 
ged with the expense of his support in such 
hospital. 


(g) Nothing herein contained shall pre- 
clude 2 person confined under the authority 
of this section from establishing his eligi- 
bility for release under the provisions of 
this section by a writ of habeas corpus. 


(h) The provisions of this section 
shall supersede in the District of Columbia 
the provisions of any Federal statutes or 
parts thereof inconsistent with this section. 


21D. C. Code Section 562: 


A person hospitalized in a public hospital 
for a mental illness shall, during his hospital- 
ization, be entitled to medical and psychiatric 
care and treatment. The administrator of each 
public hospital shall keep records detailing all 
medical and psychiatric care and treatment 
received by a person hospitalized for a mental 
illness and the records shall be made available, 
upon that person's written authorization, to 
his attorney or personal physician. The 
records shall be preserved by the administra- 
tor until the person has been discharged from 
the hospital. 
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QUESTIONS PRESENTED 


1. At a hearing on a writ of habeas corpus whereby 
appellant was seeking his release from Saint Elizabeths 
‘Hospital, having been committed there after being found 
not guilty by reason of insanity in a criminal case, where 
there was unanimous medical testimony (one expert wit- 
ness on each side) that appellant was afflicted with a per- 
‘sonality disorder and disagreement between the two ex- 
perts only as to whether or not that personality disorder 
should be characterized as a mental condition, and where 
the experts were in substantial agreement that appellant 
would revert to his prior pattern of antisocial conduct if 
released, was there sufficient evidence to sustain the court’s 
finding that appellant was suffering from an abnormal 
‘mental condition and would be dangerous to himself or 
to others if released into the community? 

2. (a) Where the record shows that appellant is re- 


ceiving little or no treatment at the hospital only because 
he has not sought out such treatment, and shows further 


that his failure to seek it is symptomatic of his illness, 
| can it be said in the light of this Court’s recent opinion 
in Rouse v. Cameron that his confinement under these 
- circumstances is in violation of his constitutional or statu- 
tory rights? 
(b) If so, is he entitled to his immediate release 
from the hospital despite his mental condition? 
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1. The evidence was sufficient to support the court’s 
finding that appellant was suffering from an abnormal 
mental condition and would be dangerous to himself 
or others if released 


. The record discloses no violation of appellant’s statu- 
tory or constitutional rights 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20454 


WILLARD G. TRIBBY, APPELLANT 
uv. 


DALE C. CAMERON, Superintendent, Saint Elizabeths 
Hospital, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 1, 1960, Willard G. Tribby was committed 
to Saint Elizabeths Hospital by the District Court pur- 
suant to 24 D.C. Code § 301 (d), having been found not 
guilty by reason of insanity after a trial on charges of 
forgery and uttering and interstate transportation of a 
forged check. He filed a petition for a writ of habeas 
corpus on November 17, 1965, seeking his release from 
the hospital. The writ was issued, and a hearing was 


(1) 
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held before Judge Gasch of the District Court on Febru- 
ary 21, 1966. At the conclusion of the hearing the court 
dismissed the petition, discharged the writ, and remanded 
Tribby to the custody of the superintendent of the hos- 
pital. This appeal followed. 

Appellant’s first witness was Dr. Elmer Klein, a private 
psychiatrist who had been retained to conduct an exam- 
ination of appellant at Saint Elizabeths Hospital. Dr. 
Klein testified that he had conducted such an examination, 
from which he drew the conclusion that appellant was 
not suffering from a mental disease or mental defect and 
that he would therefore not be dangerous to himself or 
others “because of some mental disease, mental defect or 
abnormal mental condition... .” The doctor further 
stated that appellant had “reached maximal benefit from 
hospita! treatment, whatever that may be” (Tr. 5). On 
cross-examination, however, the doctor conceded that he 
had not examined the hospital records at all and had 
spoken only “very briefly” with appellant’s psychiatrist 
at Saint Elizabeths, Dr. Schwartz (Tr. 7). Dr. Klein also 
testified that appellant was afflicted with a condition which 
he identified as a “psychopathic personality disorder” (Tr. 
7) or a “psychopathic or sociopathic personality”? (Tr. 
15). He refused to characterize this as a mental disorder: 


1The following definition of “antisocial reaction” is given in the 
standard diagnostic manual under a subheading in the general 
category of “sociopathic personality disturbance” : 


This term refers to chronically antisocial individuals who 
are always in trouble, profiting neither from experience nor 
punishment, and maintaining no real loyalties to any person, 
group, or code. They are frequently callous and hedonistic, 
showing marked emotional immaturity, with lack of sense of 
responsibility, lack of judgment, and an ability to rationalize 
their behavior so that it appears warranted, reasonable, and 
justified. 

The term includes cases previously classified as “constitution- 
al psychopathic state” and “psychopathic personality.” As de- 
fined here the term is more limited, as well as more specific 
in its application. AMERICAN PSYCHIATRIC ASS’N, DIAGNOSTIC 
AND STATISTICAL MANUAL: MENTAL DISORDERS 38 (1952). 
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In my opinion it is not a mental disease or mental 
defect. It is an abnormality of the personality de- 
velopment but not of his mental condition as such. 
(Tr. 8) 

* * * * 

[A] good many psychiatrists feel that a sociopathic 
personality is a form of mental disorder, abnormal 
mental condition. I don’t happen to belong to that 
school. I believe it is not a mental condition, but it 
is a character defect which simply reflects a poor 
development of a person’s ethical judgment and con- 
duct. (Tr. 15) 


The doctor’s diagnosis was based on his knowledge of ap- 
pellant’s background and on his history of “more or less 
constant or very frequent conflict with social mores and 
acceptable social behavior” (Tr. 8). Appellant had been 
in trouble continually since the age of sixteen* (Tr. 13) 
and had been dishonorably discharged from the Army for 
going AWOL and getting involved in some automobile 
thefts (Tr. 9-10). Although the doctor’s view of person- 
ality disorders? precluded him from finding any “basis” 
for an opinion that appellant might be dangerous because 
of some abnormal mental condition (Tr. 15), he did admit 
that in his opinion there was “a good possibility” that 
appellant would repeat his prior antisocial acts if released 
from the hospital and, further, that he doubted whether 
there had been any change in appellant’s mental condi- 
tion since he was committed to the hospital in 1960+ (Tr. 
16-17). 


2 Appellant was thirty-eight at the time of the hearing (Tr. 17). 


3 J.e., the doctor’s view that a personality disorder such as that 
with which appellant was afflicted was not an “abnormal mental 
condition” but rather an “abnormal character condition” (Tr. 14). 


+Dr. Klein had testified a few moments earlier: 


[P]sychopathic personality is a continuous process. 

Q. It doesn’t change overnight? 

A. It doesn’t change overnight or in course of years. 

Q. Therefore, do you think that his behavior would change 
also? 
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Appellant then testified in his own behalf. After briefly 
discussing his family background and his hopes for em- 
ployment upon release, he stated that he was not partici- 
pating in any kind of treatment at the hospital * nor talk- 
ing with any psychiatrists other than his own, Dr. 
Schwartz, whom he had seen “approximately three times” 
in about three and a half months (Tr. 22). He owned 
that he had escaped three times from the hospital and 
on each occasion had been picked up by the police. Shortly 
before each escape he had been transferred from the maxi- 
mum security unit to a minimum security unit, and his 
dissatisfaction with the hospital’s refusal to give him a 
conditional release had prompted his three escapes. 


I felt that my condition had led to the point where I 
should be considered for a conditional release, which 
I asked the doctor about this and he told me to walk 
around the grounds for about two years. And I felt 
this was very unreasonable, and this is really which 
led me to leaving the hospital. (Tr. 30) 


The remaining witness was Dr. William Schwartz, a 
Saint Elizabeths psychiatrist who had been appellant’s 
doctor since January 1965. In the doctor’s opinion, based 
both on his personal knowledge of appellant and on his 
familiarity with the hospital records, appellant was suf- 
fering from “a personality disorder, which is manifested 
in his behavior.” 


He does not have any particular mental trouble in 
the sense that he has peculiar thought or that he 
grossly misinterprets reality or hears voices. But he 
behaves in ways which get him into difficulty, which 


A. I rather doubt it. 

Q. Therefore it is your opinion if he was released he is likely 
to return to this stealing of checks and forging of checks? 

A. I wouldn’t say likely, but it’s a good possibility. (Tr. 12) 


5 An objection by counsel for appellee to the questions about 
treatment on the ground of irrelevancy was overruled by the court 
(Tr. 22-23). 
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do him no good and certainly are many times anti- 
social. (Tr. 33) 


Dr. Schwartz confirmed in some detail appellant’s earlier 
testimony about his involvement with the law and his 
three escapes or “elopements,” each of them brought to 
an end when appellant was apprehended by the police on 
some criminal charge (Tr. 34-36). Appellant’s illness, 
according to the doctor, was also manifested in his poor 
judgment and impulsive action and in occasional feelings 
of depression and hopelessness (Tr. 36). On the question 
of treatment, Dr. Schwartz testified that appellant had 
not participated in any activities or rehabilitative therapy 
since his most recent return to the hospital in October 
1965. 


Q. Has he asked to participate? 

A. No. 

Q. Has he been told that these [various kinds of 
therapy] are available to him? 

A. No, he hasn’t been told. But he is perfectly 


aware of that. He doesn’t have to be told. 

Q. And, Doctor, what has been the policy in terms 
of the hospital in treating this patient? 

A. All the hospital can do for this patient, or any 
patient, really, is to provide a milieu which he can 
take advantage of if he wants to, where he can make 
some changes in himself, and also get some better 
understanding of his problems which will contribute 
to his improvement. My feeling is that Mr. Tribby 
is so passive and feels so hopeless about himself that 
he simply hasn’t taken advantage of this milieu. We 
cannot force people into things. We just have it 
there for them. If they don’t take advantage of it, 
there isn’t much we can do. (Tr. 37-38)° 

Finally, Dr. Schwartz testified that in his opinion, based 
on appellant’s past record and the doctor’s knowledge of 
him, it was “very likely” that appellant would get into 
“some kind of trouble with the law” if released from the 
hospital (Tr. 39). 


6 See also Tr. 47-48 to the same effect. 
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On cross-examination appellant’s counsel challenged the 
hospital’s present diagnosis of appellant—passive-aggres- 
sive personality, with depressive features 7—and ques- 
tioned the doctor about the change in appellant’s diagnosis 
since he had entered Saint Elizabeths. Dr. Schwartz read 
portions of the report of the medical staff conference con- 
cerning appellant in October 1960 which showed unanim- 
ity as to the presence of mental illness but disagreement 
as to the specific label to be placed on it (Tr. 41-43). The 
diagnosis was changed in January 1963 when the doctors 
felt that the new label more accurately described appel- 
lant’s condition at that time (Tr. 44). The symptoms of 
more than one illness overlapped in appellant. As Dr. 
Schwartz observed: 


[Wyhile you can say he has three diagnoses, I would 
say he has three different labels. If we get down 


7 “Passive-aggressive personality” is defined, in the general cate- 
gory of “personality trait disturbance,” in part as follows: 


Reactions in this group are of three types, as indicated below 
[passive-dependent type, passive-aggressive type, and aggres- 
sive type], and the diagnosis can be further elaborated, if de- 
sired, by adding the specific type of reaction observed. How- 
ever, the three types of reaction are manifestations of the 
same underlying psychopathology, and frequently occur inter- 
changeably in a given individual falling in this category. For 
these reasons, the reactions are classified together. The clinical 
picture in such cases often has, superimposed upon it, anxiety 
reaction which is typically psychoneurotic . . . . AMERICAN 
PSYCHIATRIC ASS’N, op. cit. supra note 1, at 36-37. 


“Depressive reaction” is defined under the classification “Psycho- 
neurotic disorders” (see Tr. 42, 43) in part as follows: 


The anxiety in this reaction is allayed, and hence partially 
relieved, by depression and self-depreciation. The reaction is 
precipitated by a current situation, frequently by some loss 
sustained by the patient, and is often associated with a feeling 
of guilt for past failures or deeds. The degree of the reaction 
in such cases is dependent upon the intensity of the patient’s 
ambivalent feeling toward his loss (love, possession) as well 
as upon the realistic circumstances of the loss. 

The term is synonymous with “reactive depression” and is 
to be differentiated from the corresponding psychotic reaction. 
Id. at 33-34. 


Compare footnote 1, supra. 
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to Mr. Tribby personally, without trying to put a 
particular label that just comes out of a book, I think 
that most psychiatrists could agree with there being 
something wrong with Mr. Tribby. And I could agree 
with Doctor Klein, who doesn’t think Mr. Tribby has 
a mental illness. I think most psychiatrists could 
agree. They might not agree on the exact label but 
they could come to some consensus about what was 
going on with Mr. Tribby, what his problems were, 
something about what caused his problems, his back- 
ground, his early childhood and so on; that there 
might be a lot of argument, just as there was at the 
staff conference, about the exact label. But that has 
to come out of a book which applies to everybody; it 
can’t be specific for Mr. Tribby. (Tr. 47) 


When asked about treatment, Dr. Schwartz in essence re- 
iterated what he had stated before, remarking, “As I said, 
all we can do is offer a milieu which he can take advan- 
tage of if he wants to” (Tr. 48). The doctor noted that 
appellant, who at the time of the hearing was confined in 


the disturbed ward, could have been transferred off that 
ward for the asking; but even though the doctor had told 
him this, he had not asked for such a transfer (Tr. 48- 
49). At the conclusion of his testimony the doctor stated, 
in colloquy with the court, that although appellant’s symp- 
toms had become less severe and that he was “much 
calmer now” than when he was first admitted to the hos- 
pital, in the doctor’s opinion his fundamental anxiety 
might well become aggravated under renewed stress. Dr. 
Schwartz concluded that “basically his* personality has 
changed very little” (Tr. 53). 

After hearing the testimony the court discharged the 
writ and dismissed the petition on the ground that ap- 
pellant had not sustained his “burden of making a show- 
ing that would justify his release . . .” (Tr. 58). In so 
ruling the court made two suggestions: first, to the hos- 
pital authorities to reconsider the matter of appellant’s 


8 The transcript reads “is,” an obvious typographical error. 
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confinement in the disturbed ward of John Howard Pav- 
ilion, and second, to appellant to cooperate affirmatively 
in efforts to improve his condition and, upon his transfer 
out of the disturbed ward, to “look a little bit further 
than the slight opening of daylight in front of him... od 


The Court feels that there is hope in this case, but 
that the key to the case is the cooperation of the 
petitioner, and that if the petitioner wishes to coop- 
erate, undoubtedly he can in the future justify his 
release. (Tr. 59) 


Findings of fact and conclusions of law were subsequently 
entered, along with an order remanding appellant to the 
custody of appellee. 


STATUTE INVOLVED 


Title 24, $301, District of Columbia Code, provides in 
pertinent part: 

(d) If any person tried upon an indictment or in- 
formation for an offense, or tried in the juvenile 
court of the District of Columbia for an offense, is 
acquitted solely on the ground that he was insane at 
the time of its commission, the court shall order such 
person to be confined in a hospital for the mentally 
ill. 


(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of 
this section, and the superintendent of such hospital 
certifies (1) that such person has recovered his san- 
ity, (2) that, in the opinion of the superintendent, 
such person will not in the reasonable future be dan- 
gerous to himself or others, and (3) in the opinion 
of the superintendent, the person is entitled to his 
unconditional release from the hospital, and such 
certificate is filed with the clerk of the court in which 
the person was tried, and a copy thereof served on 
the United States Attorney or the Corporation Coun- 
sel of the District of Columbia, whichever office prose- 
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cuted the accused, such certificate shall be sufficient 
to authorize the court to order the unconditional re- 
lease of the person so confined from further hospital- 
ization at the expiration of fifteen days from the time 
said certificate was filed and served as above; but 
the court in its discretion may, or upon objection of 
the United States or the District of Columbia shall, 
after due notice, hold a hearing at which evidence 
as to the mental condition of the person so confined 
may be submitted, including the testimony of one or 
more psychiatrists from said hospital. The court shall 
weigh the evidence and, if the court finds that such 
person has recovered his sanity and will not in the 
reasonable future be dangerous to himself or others, 
the court shall order such person unconditionally re- 
leased from further confinement in said hospital. If 
the court does not so find, the court shall order such 
person returned to said hospital... . 


* * * * 


(g) Nothing herein contained shall preclude a person 
confined under the authority of this section from 
establishing his eligibility for release under the pro- 
visions of this section by a writ of habeas corpus. 


SUMMARY OF ARGUMENT 


Appellant’s attack on the sufficiency of the evidence is 
without foundation. Both appellant and appellee offered 
expert witnesses who testified that appellant was afflicted 
with a personality disorder, differing only as to the label 
to be attached to it. Appellant’s expert testified that in 
his opinion appellant’s condition could not be classified as 
a mental condition but rather a defect or disorder in his 
character. This Court in the past, however, has refused 
to recognize such a distinction. Both experts also testified 
with varying degrees of certitude that appellant would 
probably revert to his past pattern of antisocial behavior 
if released from the hospital. On this record there is no 
genuine issue as to the sufficiency of the evidence and 
thus no ground for reversal. 
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Appellant also contends, on the basis of this Court’s 
recent decision in Rouse v. Cameron, that because he is 
not receiving adequate treatment he is entitled to his im- 
mediate release. Such a result cannot be distilled from 
Rouse. Although the statutory basis for the Rouse opin- 
ion is of uncertain value, it is reasonable to believe the 
Congress in enacting 24 D.C. Code $301 contemplated 
that persons mandatorily committed under § 301 (d) 
would be treated. Rouse does not intimate that the courts 
may assess the treatment a patient is receiving without 
reference to what that treatment is doing for him. On 
the contrary, in a habeas corpus case like Rouse or the 
case at bar, any question regarding treatment is relevant 
only insofar as it bears on the fundamental issue of eligi- 
bility for release. The burden is on appellant to establish 
such eligibility by showing that he has recovered to the 
point where he is free from such abnormal mental condi- 
tion as would make him dangerous to himself or others in 
the reasonably foreseeable future. Even if we assume that 
a patient has a right to treatment and accept on its face 
the Rouse holding that the courts may evaluate such treat- 
ment to determine whether or not it is adequate, it does 
not follow that failure of treatment or a judicial deter- 
mination of its inadequacy must necessarily lead to the 
patient’s release. Rouse did not lighten appellant’s burden 
of prosf by so much as a scintilla. Appellant must still 
show that he is eligible for release in accordance with 
the applicable statute and case law. He has not done so 
here. Until he recognizes that he is ill and takes advan- 
tage of the opportunities for rehabilitation available to 
him at Saint Elizabeths virtually for the asking, he will 
probably remain just where he is. 
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ARGUMENT 


J. The evidence was sufficient to support the court’s find- 
ing that appellant was suffering from an abnormal 
mental condition and would be dangerous to himself or 
others if released 


(Tr. 1-59) 


The District Court was correct both factually and legally 
in ruling as it did at the end of the hearing that relief 
should be denied to appellant because he had not sustained 
his burden of proof. In this, as in any habeas corpus case 
involving a patient committed to a mental hospital under 
24 D.C. Code $301 (d) who is seeking his release, the 
burden is on appellant to establish his eligibility for re- 
lease by showing that he is free “from such abnormal 
mental condition as would make [him] dangerous to him- 
self or the community in the reasonably foreseeable fu- 
ture.” Overholser v. Leach, 108 U.S. App. D.C. 289, 292, 
257 F.2d 667, 670 (1958), cert. denied, 359 U.S. 1018 
(1959) ; see Miller v. Cameron, 118 U.S. App. D.C. 328, 
335 F.2d 986 (1964); Overholser v. O’Beirne, 112 U.S. 
App. D.C. 267, 302 F.2d 852 (1961). The evidence is 
uncontradicted that appellant is suffering from a person- 
ality disorder. Dr. Klein identifies it as “psychopathic or 
sociopathic personality” (Tr. 15) (see footnote 1, supra), 
whereas Dr. Schwartz calls it “passive-aggressive per- 
sonality, with depressive features” (Tr. 43). Both doc- 
tors, however, are in agreement as to the symptoms and 
manifestations of this ailment, and both are in substantial 
accord as to the likelihood that appellant may revert to 
his prior pattern of antisocial conduct if released.? As 
O’Beirne teaches, the fact that Dr. Klein chooses not to 
refer to appellant’s personality disorder as an “abnormal 
mental condition” is totally irrelevant, as is the fact that 


® Danger to self or others, of course, is not limited to the threat 
of violence but can include any kind of criminal conduct, such as 
larceny or writing bad checks. Overholser v. O’Beirne, supra; 
Overholser Vv. Russell, 108 U.S. App. D.C. 400, 283 F.2d 195 (1960). 
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the present diagnosis of appellant’s illness made by the 
hospital staff is different from the diagnosis when he was 
first admitted. Such confusion of “labels” and uncertain 
medical terminology is precisely what the O’Beirne deci- 
sion was designed to overcome. Here, as in O’Beirne, 
there is no genuine conflict as to the existence of an ab- 
normal mental condition as defined by Leach, supra, and 
only superficial disagreement as to the risk of danger 
upon appellant’s release.’ Under these circumstances 
O’Beirne is controlling." The evidence presents no basis 
for reversal. 


2. The record discloses no violation of appellant’s statu- 
tory or constitutional rights 


The constitutionality of the mandatory commitment 
statute, 24 D.C. Code § 301 (d), has been repeatedly up- 
held by this Court, notably in Ragsdale v. Overholser, 
108 U.S. App. D.C. 308, 281 F.2d 943 (1960) ; see Over- 
holser v. O’Beirne, supra. The Supreme Court also has 


10 Dy, Schwartz said that it was “very likely” that appellant would 
repeat his antisocial behavior and “get in some kind of trouble with 
the law” (Tr. 39), whereas Dr. Klein testified that this was not 
“likely” but only a “good possibility” (Tr. 12, 16). To the extent 
that this may be regarded as a conflict in the testimony, the District 
Court was at liberty to resolve this conflict against appellant, as it 
did. See Miller v. Cameron, supra. 


11 Robertson V. Cameron, 224 F. Supp. 60 (D.D.C. 1963), relied 
on by appellant, is clearly distinguishable. Appellant on each of his 
three escapes was apprehended by the police and returned to the 
hospital. Although the record is not entirely clear, it appears that 
on some of these occasions—indeed, probably on all of them—appel- 
lant came to the attention of the police by becoming involved in 
some sort of criminal activity. When the police discovered that he 
had escaped from Saint Elizabeths, they simply returned him to 
appellee’s custody without pressing any criminal charges. In 
Robertson, by contrast, the petitioner after escaping from Saint 
Elizabeths obtained employment, carried on a relatively normal 
life, and managed to stay entirely out of trouble, “thereby demon- 
strating to the court that he was capable of taking care of himself” 
(Brief for Appellant, 17). If this appellant has demonstrated any- 
thing at all to the court, it is that he is not to be trusted to go at 
large in society under any circumstances. 
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had occasion to consider it and, although holding one ap- 
plication of the statute unconstitutional, implicitly agreed 
that in an ordinary case such as the one at bar the Con- 
stitution raised no barrier to its application. Lynch v. 
Overholser, 369 U.S. 705 (1962). The Court has recog- 
nized that there are persons who “constitute a dangerous 
element in the community which the legislature in its dis- 
cretion [can] put under appropriate control.” Minnesota 
ex rel. Pearson v. Probate Court, 309 U.S. 270, 275 
(1940). The desire of Congress to protect the public from 
a person who, because of some psychiatric affliction, con- 
stitutes a danger to society and its interest in protecting 
him from himself suffice to sustain the validity of manda- 
tory commitment under § 301 (d). Appellant neverthe- 
less, relying exclusively on this Court’s recent decision in 
Rouse v. Cameron, No. 19868, decided October 10, 1966, 
now asserts that because of certain apparent inadequacies 
in his treatment at Saint Elizabeths he is entitled to his 
release. Neither Rouse nor any other case known to ap- 
pellee requires such a result. 

The decision of the majority in Rouse is based on 21 
D.C. Code § 562 (Supp. V, 1966),* which upon close in- 
spection proves to be a rather weak reed. The legislative 
history of that statute reveals that it was never intended 
to apply to persons mandatorily committed to a mental 
hospital pursuant to 24 D.C. Code §301 (d). It origi- 
nated as a part of the District of Columbia Hospitaliza- 
tion of the Mentally II] Act, P.L. 88-597, $9 (b), 78 Stat. 
951 (1964), and with minor amendments was re-enacted 
into positive law, along with the rest of Part III of the 
District of Columbia Code, in P.L. 89-183, 79 Stat. 758 
(1965). Notwithstanding the Rouse court’s construction 
of the statutory language, the provisions of the 1964 
Act were clearly designed to apply only to persons com- 


12 Rouse v. Cameron, supra, slip opinion at 4-7. It should be noted 
that the applicability of this statute was neither briefed nor argued 
by the parties. 


33 Slip opinion at 5. 
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mitted either of their own volition or by involuntary civil 
commitment. Speaking of the bill which later became the 
1964 Act, the House report defined its intended scope: 


This bill applies only to mentally ill persons in the 
District of Columbia committed by voluntary act or 
through civil commitment proceedings, and does not 
apply to persons committed to a private or public 
hospital in the District by order of the court in a 
criminal proceeding. H.R. Rep. No. 1833, 88th Cong., 
2d Sess. 3 (1964). 


To clarify any ambiguities as to the coverage of the 
bill, the House of Representatives amended the bill’s defi- 
nition of “mentally ill person.” As reported out of the 
Senate Judiciary Committee and passed by the Senate, 
the bill defined “mentally ill person” as “any person who 
has a mental illness.” S. REP. No. 925, 88th Cong., 2d 
Sess. 13 (1964); 110 Conc. REC. 14549-14563 (1964). 
The House District of Columbia Committee added an addi- 
tional phrase providing that that term would “not include 
a person committed to a private or public hospital in the 
District of Columbia by order of the court in a criminal 
proceeding,” H.R. REP. No. 1833, supra at 1, and in this 
form it passed the House. 110 Conc. Rec. 20792 (1964). 
Senator Ervin, the bill’s sponsor and principal spokesman, 
told the Senate in explaining the House amendment: 


[This amendment would] reaffirm the intent of the 
authors that the bill applies only to civil hospitaliza- 
tion procedures. 110 Conc. REC. 21845 (1964) 


The Senate concurred in the House amendment.** 110 
Conc. REC. 21346 (1964). See also H.R. REP. No. 1833, 
supra at 7. 


1¢ The definition now reads: 


“[MJentally ill person” means a person who has a mental 
illness, but does not include a person committed to a private 
or public hospital in the District of Columbia by order of the 
court in a criminal proceeding .... 21 D.C. Code § 501 (Supp. 
V, 1966). 
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In addition to the legislative history, which the Rouse 
majority expressly rejected as controlling, the plain lan- 
guage of the statute itself precludes application of 21 
D.C. Code § 562 to anyone committed to a mental hospital 
under 24 D.C. Code $301 (d). The 1964 Act, in both 
its original * and revised ™ form, contains a section limit- 
ing the application of what is now § 562 to patients in- 
voluntarily committed “in a noncriminal proceeding” prior 
to the date of enactment. As now in effect, that section 
reads as follows: 


Subject to subsection (b) of this section [relating 
to requests by patients for examinations], the provi- 
sions of sections 21-546 to 21-551, subchapter V of 
this chapter and sections 21-585 and 21-588 apply to 
a person who, on or after January 1, 1966, is a 
patient in a hospital in the District of Columbia by 
reason of having been declared insane or of unsound 
mind pursuant to a court order entered in a non- 
criminal proceeding prior to September 15, 1964. 21 
D.C. Code §589 (a) (Supp. V, 1966) (emphasis 
added). 


Section 562, the keystone of the Rouse opinion, is included 
in subchapter V."* Appellant is therefore excluded from 
its coverage.’® 

In applying § 562 to Rouse, and by extension to this 
appellant and hundreds of other Saint Elizabeths patients, 


15 See footnote 18a of the majority opinion in Rouse v. Cameron, 
supra, added by order dated October 17, 1966. 


16 PL, 88-597, §17, 78 Stat. 953 (1964). 
17 PL, 89-183, 79 Stat. 758 (1965). 
1% Subchapter V corresponds to §9 of the original Act. 


1° The Rouse majority in its footnote 18a apparently overlooked 
the fact that in re-enacting the 1964 Act into positive law Congress 
had no intention of making any substantive changes. See H.R. 
Rep. No. 235, 89th Cong., 1st Sess. 1 (1965). Examination of the 
new §589 reveals that no substantive change was made and that 
the limitation contained in § 17 of the original Act was not in fact 
repealed. 
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the majority in Rouse reasoned that since other sections 
of the 1964 Act applied only to patients hospitalized pur- 
suant to the Act or to “mentally ill persons” as defined 
by the Act, and since what is now § 562 contains no such 
limitations, that section “was intended to cover persons 
hospitalized under any statutory authority.” 2° In view of 
the legislative history replete with statements demonstrat- 
ing Congressional intent to the contrary, as well as the 
unequivocal language of what is now $ 589, appellee sub- 
mits that, notwithstanding Rouse v. Cameron, appellant’s 
reliance on § 562 is ill founded. 

It would of course be inconsistent with the statutory 
scheme embodied in 24 D.C. Code $301 as a whole, and 
it might present constitutional problems, if a person such 
as appellant were confined to a penal institution or sub- 
jected to regulations generally associated with such insti- 
tutions. See Rouse v. Cameron, supra, slip opinion at 17; 
Ragsdale v. Overholser, supra at 315, 281 F.2d at 950 
(coneurring opinion) ; District of Columbia v. Walters, 
D.C. Ct. Gen. Sess. No. DC-18150-66, decided August 16, 
1966; Commonwealth v. Page, 389 Mass. 313, 159 N.E.2d 
82 (1959); ef. Easter v. District of Columbia, —— U.S. 
App. D.C. ——, 361 F.2d 50 (1966). And it would not 
accord with due process to punish an individual not re- 
sponsible for the acts which led to his confinement. But 
it is clear from Rouse v. Cameron that the treatment 
which he receives is a proper subject for judicial review 
only to the extent that it tends to establish his eligibility 
for release—i.e., only insofar as it leads to his recovery. 
It is reasonable to assume that Congress contemplated 
that persons committed to a mental hospital pursuant to 
24 D.C. Code § 301 (d) would be treated. But there is 
no reason to believe that Congress intended the courts 
to review im vacuo the nature or suitability of whatever 
treatment they receive. 

Apart from the extreme difficulty the courts may have 
in resolving complex medical questions as to the appro- 


20 Rouse V. Cameron, supra, slip opinion at 5. 


17 


priateness of a particular course of treatment or even the 
need for such treatment—a difficulty which the court im- 
plicitly acknowledged in Rouse v. Cameron, supra**—there 
is another factor which precludes broad application of the 
Rouse holding. The type of treatment afforded to a pa- 
tient is dictated in part by non-psychiatric considerations, 
especially in a tax-supported hospital like Saint Eliza- 
beths. Such hospitals depend on appropriations from the 
public treasury to meet operating and maintenance costs. 
The size of the staff, the number of beds, the condition 
of equipment, the modernization of facilities and other 
similar matters are controlled by the legislative determi- 
nation as to how much money will be appropriated for 
each fiscal year. With numerous requests for public funds 
coming from all parts of the government, Congress must 
exercise its informed judgment in parceling out the 
money. Although this Court stated in Rouse that “con- 
tinuing failure to provide suitable and adequate treatment 
cannot be justified by lack of staff or facilities,” = surely 
Congress could not have intended patients to be treated 
by a larger staff and through the use of better facilities 
than that body itself has provided through its appropria- 
tion. The judiciary, of course, is without power to compel 
Congress to appropriate funds for any specified purpose, 
however worthy it may be of legislative consideration. 
Hart v. United States, 118 U.S. 62 (1886); Knote v. 
United States, 95 U.S. 149 (1877) ; see Reeside v. Walker, 
52 U.S. (11 How.) 272 (1851) (mandamus will not lie 
against the Secretary of the Treasury to pay a claim when 
Congress has not appropriated money to pay it). Simi- 
larly, with many substantial demands being made on a 
hospital limited in size and staff, the courts simply are 
not equipped to allocate the available resources, nor did 
this Court in Rouse purport to do so. Such “difficult de- 
cisions . . . as to relative needs and priorities” are prop- 
erly made by appellee and his subordinates, Mitchell v. 


17d. at 9-11. 
22 Jd, at 11. 
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McNamara, 122 US. App. D.C. 224, 225, 352 F.2d 700, 
701 (1965), for they are charged by Congress not only 
with caring for the mentally ill but also with broad dis- 
cretion in deciding how the mentally ill are to be cared 
for. These considerations led Judge Greene in District of 
Columbia v. Walters supra, to say (memorandum opin- 
ion at 13-14): 


Where the expenditure of funds is involved, the 
courts can and should operate only in the framework 
created by legislative and executive branches. In es- 
sence, the choice between various alternatives must 
therefore be for the District of Columbia, not the 
Court. The chronic alcoholic problem is but one of 
the many facing this city. Varied demands, some of 
them no doubt as justified as those arising out of the 
chronic alcoholic situation, are constantly being made 
upon the necessarily limited funds and energies avail- 
able to the District government. It is that govern- 
ment which has the responsibility for making a choice 
among the multitude of needs; it is not the function 


of this Court so to shape its orders as to bring pres- 
sure to bear to cause the District to prefer one of its 
responsibilities over another. 


Appellant’s complaint appears to be that he is entitled 
to his release because he is not receiving appropriate 
treatment and, further, “that there is little if any possi- 
bility of appellant’s condition improving” (Brief for Ap- 
pellant, 22). But appellant’s poor prognosis does not 
warrant his discharge; on the contrary, it strongly sug- 
gests that he should remain in Saint Elizabeths for quite 
2 while. As this Court stated only five years ago: 


Inherent in the statutory scheme, whether we like 
it or not, is the proposition that one who is “incurably 


23'The Walters case arose in the still turbulent wake of this 
Court’s decision in Easter v. District of Columbia, supra. In Walters 
the court was faced with the problem of what should be done with 
chronic alcoholics when there was no institution suitable for their 
rehabilitation to which they could be sent. 
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insane” and “incurably dangerous’—if there are such 
—may be hospitalized indefinitely. For such cases 
nothing less was intended by Congress and nothing 
less will protect the patient and society from the 
hazards involved. Overholser v. O’Beirne, supra at 
269, 302 F.2d at 854. 


Treatment, after all, is not synonymous with cure. There 
are many diseases—diabetes and epilepsy, for example 
—which are widely treated and controlled by medication 
but for which no cure has yet been discovered. Appel- 
lant’s illness may be in this category; at least from the 
record it appears that way. To be sure, appellant is en- 
titled to treatment to the extent that the hospital can 
provide it within the limitations of its available resources. 
But even if a court were able to determine that a certain 
course of treatment was inadequate or unsuited to appel- 
lant or to any given patient, it does not follow that he 
would ipso facto be entitled to his discharge. 

Recovery is the sine qua non for release from Saint 
Elizabeths Hospital. The standard whereby recovery of 
a patient such as appellant is to be tested is found in 24 
D.C. Code § 301 (e) as construed and applied by this 
Court in a series of cases beginning with Overholser v. 
Leach, supra.** If a patient has not recovered to the ex- 
tent specified in the statute and in the cases, then he 
cannot be released regardless of whether or not he is re- 
ceiving treatment which a court might call adequate in 
the light of Rouse v. Cameron, supra.* In the passage 


74See Mitchell v. Gardner, —— U.S. App. D.C. ——, ——, 358 
F.2d 826, 829 (1966). 


25 Corresponding language may be found in the statutes providing 
for release of sexual psychopaths, 22 D.C. Code § 3509, and of 
patients civilly committed, 21 D.C. Code §546 (Supp. V, 1966). 


26 The majority in Rouse, after setting forth the factors which 
the courts should consider in assessing the treatment afforded to a 
patient, stated: 

Unconditional or conditional release may be in order if it 
appears that the opportunity for treatment has been exhausted 
or treatment is otherwise inappropriate. It is unnecessary to 
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quoted above from O’Beirne this Court acknowledged not 
only that there are some patients whose mental condition 
is such that they may remain confined in institutions for 
the rest of their lives but also that such confinement is 
clearly permissible under the statute. The Supreme Court 
has unanimously * held that the comparable federal stat- 
ute, 18 U.S.C. §§ 4247-4248, which is applicable every- 
where except in the District of Columbia, is valid as a 
proper exercise of Congressional power under the neces- 
sary and proper clause of the Constitution.* Greenwood 
v. United States, 350 U.S. 366 (1956); see Royal v. 
United States, 274 F.2d 846 (10th Cir. 1960). Remark- 
ing that the statute deals with mental disorder that is 
either temporary or “more than temporary,” the Court 
in Greenwood observed that the writ of habeas corpus is 
“always available when circumstances warrant.” 350 U.S. 
at 375. The statute, 18 U.S.C. § 4248, contains a proviso 
expressly permitting a patient to “Cestablish] his eligi- 
bility for release under the provisions of this section by 
a writ of habeas corpus.” Identical language is found in 
24 D.C. Code § 301 (g). “Eligibility for release” simply 
means recovery to the degree required by the statute. The 
kind of treatment a patient may be receiving is irrelevant 
to the habeas corpus court except in its determination of 
whether or not that treatment has yielded a positive re- 
sult—i.e., recovery of the patient—for that alone is what 
may entitle him to release. 


detail the possible range of circumstances in which release 
would be the appropriate remedy. Slip opinion at 13. 


In appellee’s view release would not be an “appropriate remedy” 
under any imaginable circumstances. 

27 With one Justice not participating. 

28 U.S. Const. art. I, §8, cl. 18. 

29 In Royal v. United States, supra, the court held that the statute 
permitted the continued detention of one who is “permanently 


insane” and for whom there appears to be no chance of recovery. 
Some forms of mental illness, after all, are virtually untreatable. 
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Appellee cannot hide the fact that the record discloses 
appellant to be receiving little or no treatment; at least, 
this was true at the time of the hearing. The court, 
properly concerned, admonished the hospital authorities to 
reconsider appellant’s situation at the hospital with the 
aim of transferring him at least off the disturbed ward. 
But the record also reveals that treatment is a two-way 
street. The court also urged appellant to cooperate with 
the doctors in efforts to improve his condition (Tr. 59). 
Appellant, although he is undoubtedly aware of the vari- 
ous kinds of therapy and the opportunities for treatment 
available to him for the asking (after all, he has been a 
patient in Saint Elizabeths since 1960), nevertheless con- 
tinues to sit on the ward “watching television . . . occa- 
sionally, or staying in his room” (Tr. 47). According to 
Dr. Schwartz, this is symptomatic of his illness (Tr. 48). 
A person suffering from any illness, physical or mental, 
must recognize that he is ill and affirmatively seek treat- 
ment. This is particularly true in the case of mental ill- 
ness, which is susceptible of treatment by medication or 
other extrinsic means only to a limited extent. Appellant, 
like the proverbial horse led to water who refuses to drink, 
cannot be effectively treated unless he wants to be treated. 
Until he accepts the reality of his illness and decides to 
assist in his own rehabilitation by seeking treatment and 
participating in whatever therapy may be available to 
him, there is very little that either the hospital or the 
courts can do for him. 
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Preliminary Statement 


ra 
In Brief for Appellant filed October 24, 1966, Appellant 


urged this Court to release him from confinement in St. Elizabeth's 


Hospital for two reason: (1) Appellant has satisfied his burden of 


proving his recovery to such measure that if released he would not 

be dangerous to himself and others; and (2) the Hospital having ‘violated 
Appellant's eee and constitutional right to treatment, . entitles 
Appellant to release according to this Court's landmark decision of 
Rouse v. Cameron, F. 2d (D.C. Cir., Oct. 10, 1966) 


(No. 19, 863) 
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In Brief for Appellee filed November 28, 1966, Appellee 
not only attacked every fundamental step of the Rouse case but urged this 
Court to drastically limit, if not overrule, that decision. First, Appellee 
suggests that the Court hold, contrary to Rouse, that one such as 
Appellant has no right to treatment under the 1964 Hospitalization of the 
Mentally Ill Act.* Also, Appellee would interpret the Rouse case to 
say ''treatment which he [ Appellant] receives is a proper subject for 


judicial review only to the extent that it tends to establish his eligibility 


for release." (Appellee, p. 16)(Emphasis added) Further, Appellee would 


have the Court excuse St. Elizabeth's inadequate and insufficient treatment 
of Appellant as due to the lack of funds appropriated for the Hospital by 
Congress (Appellee, p. 17), again, contest to this Court's clear statements 
in Rouse. Finally, Appellee refuses to accept the clear mandate of Rouse, 
namely, if treatment is exhausted or imappropriate, Appellant is entitled 
to release. (Appellee, p. 19, n. 26) | 

Because of Appellee's egrezious and unwarranted assault on 
Rouse v. Cameron, Appellant is compelled to file this Reply Brief -- 


(1) To re-emphasize the fundamental factors relied 
upon by this Court in Rouse, and 


(2) To again demonstrate why Appellant is clearly entitled 
to release under the Rouse case. 


I. 
Appellant's Statutory And Constitutional Right To Treatment 
Appellant was involuntarily confined in St. Elizabeth's 
Hospital in order that he might be treated, not punished. Appellant has 


ee 
_® Brief of Appellee, p. 13 (hereinafter "Appellee, p. a) 


mem 
a statutory right to treatment under Section 562 of the 1964 Hospitalization 
of the Mentally Ill Act. D.C. Code §2-562 (Supp. V, 1966); Rouse v. 
Cameron, supra, p. 6. 
Assuming, arguendo, that this Court in Rouse erred in its 


interpretation of Section 562 and that Appellant has no statutory right to 


treatment, there are nonetheless determinative constitutional issues 


involved; these confer a constitutional right to treatment. Rouse v. 


Cameron, supra, pp. 3-6. 
The constitutional safeguards supporting this right to 
treatment were described in Rouse: 


(1) Lack of improvement raises a question of procedural 
due process where the commitment is under D.C. Code - 
§24-301 rather than under the civil commitment statute, 
for under §24-301 commitment is summary, in contrast 
with civil commitment safeguards. It does not rest on 
any finding of present insanity and dangerousness but, 

on the contrary, on a jury's reasonable doubt that'the 
defendant was sane when he committed the act charged. 
Commitment on this basis is permissible because of its 
humane therapeutic goals. (2) Had appellant been found 
criminally responsible, he could have been confined a year, 
at most, however dangerous he might have been. ‘He has 
been confined four years and the end is not in sight. Since 
this difference rests only on need for treatment, a failure 
to supply treatment may raise a question of due process 
of law. It has also been suggested that a failure to 

supply treatment may violate the equal protection ‘clause. 
(3) Indefinite confinement without treatment of one who 
has been found not criminally responsible may be so 
inhumane as to be "cruel and unusual punishment." (Rouse, 
pp. 3-4)(Emphasis added). * 


* The Court failed to mention the additional due process issue arising from 
the fact that not only is Tribby's confinement tantamount to punishment but the 
Hospital has seized his assets to pay for his upkeep while in the Hospital. 

See Respondent's Answer to Order to Show Cause Why Appeal Without 
Prepayment of Costs Should Not Be Allowed, pp. 2-4 (May 10, 1966). 
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Consequently, whether premised on statutory or constitutional 
grounds, Appellant has a right to treatment, a right clearly enunciated 
by this Court in the Rouse case. Nothwithstanding Appellee's re-arguing, 
if not repudiating, of the Rouse decision, the right to treatment does exist 
and it attaches to Appellant. 

rt. 
Violation of Appellant's Right To Treatment 

Appellee concentrated on undermining the Rouse decision by 
necessity rather than'by choice since Appellee was unable to show that 
Appellant's right to treatment was not violated. (Appellee, p. 21) Asa 
result, Appellee's argument is that Appellant has not only no right to 
treatment but he does not even have the right to proper treatment. (Appellee, 
p. 19) poeta supports this conclusion by stating that notwithstanding 
Rouse, the instant case is inappropriate and that Appellant should not be 
released. (Appellee, p. 21, n. 26) 

Contrary to Appellee's assertions, Rouse clearly establishes 


that if Appellant's right to treatment has been violated, he is entitled to 


immediate release from St. Elizabeth's. (Rouse, supra, at p. 13). 


Rouse requires that the Hospital ''show that initial and 
periodic inquires are made into the needs and conditions of that patient 
with a view to providing suitable treatment for him. and that the program 
provided is suited to his particular needs." (Rouse v. Cameron, supra. 
at p. 8). Although Appellant has been in the Hospital for six years, 


during the twenty-eight months prior to filing his petition in this habeous 
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corpus action he was in the disturbed ward apparently as punishment or 
retaliation for his elopement. While in the disturbed ward, Tribby felt 
"that he wasn't receiving any treatment whatsoever." (Tr. 29) However, 
See the time of his petition and the hearing, Tribby was visited three 
times by his doctor. Even so, he has not participated in any activities 
in the Hospital: no group meetings, no talks with other psychiatrists 
and no work assignments. (Tr. 22) But this is not surprising, for while 
Tribby is in the disturbed ward, Dr. Schwartz of St. Elizabeth's said 
that he cannot participate "very much" in any activities; he is upretty 


limited". (Tr. 49) 


Dr. Schwartz testified that he is treating Tribby by offering 


him A "milieu" of activities. But Dr. Schwartz -- as of the hearing -- 
had not yet told Tribby about the "milieu."' Yet, Dr. Schwartz then 
stated that this treatment for the past years has been oeane "Ny 
think basically is [sic] personality has changed very little. Wy (re. 53) 

Appellee advances by way of excusing the Hospital's violation 
of Appellant's right to treatment, the fact that the Hospital's facilities 
are inadequate. (Appellee, p- 17) But, “continuing failure to provide 
suitable and adequate treatment cannot be justified by lack of staff or 
facilities.'' Rouse v- Cameron, supra, p. 11 (Emphasis adéed.) 

In Rouse, the Court said that if it finds a mandatorily 
committed patient in custody in violation of the Conse ee laws, 


it may allow the hospital a reasonable opportunity to initiate seared yy 
P y ; 
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Rouse v. Cameron, supra, p. 13. However, the record shows that 
the Hospital has abused its opportunity to treat peerrant -- he has 
suffered confinement without treatment, much as if he were under 
punishment. He has been at St. Elizabeth's for six years, much of 
that time consigned punitively in the disturbed ward where his activities 
are "pretty much" limited. The record shows the limited effect treatment 
would have on Appellant. (Tr. 22) And, the record demonstrates that 
there is no danger to Appellant and others associated with his release 


other than the good possibility or likelihood of some kind of trouble 


with the law. (Tr. 12, 39) 


Conclusion 
As this Court said in Rouse v. Cameron, "The rights here 
asserted are... present rights. . . and, unless there is an overwhelmingly 
compelling reason, they are to be promptly fulfilled. '* 
Appellee argues that Appellant has no statutory and 


constitutional right to treatment, and that there are compelling reasons 


for continued confinement of Appellant, namely, (1) the Courts are not 


equipped to resolve the related complex medical questions, (2) St. 
Elizabeth's has inadequate facilities, and (3) lack of treatment is 
unimportant when there is little chance of cure, even though there is 
little, if any, danger from release. 


a 


* Quoted by the Court from Watson v. Memphis, 373 U.S. 526, 533 (1963). 
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Appellee, by relying on these factors, places them as a 
barrier to Appellant's present Constitutional and statutory right to 
treatment, which has been ignored and abused for too long by St. 
Elizabeth's Hospital. Appellee rather than accept this fundamental 
point as being our primary issue, has chosen instead to See ealths 
Rouse case -- a most untenable wenition. 

Appellant, striving to orient the Court to the shocking 
realization that he has been mandatorily confined in St. Elizabeth's 
Hospital without treatment, strongly urges this Court on the —s 
before it to cure the flagrant violation of his right to treatment by 


releasing him from the Hospital. 
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Perr Ss. Patterson, Counsel for Appellant 
(Appointed by this Court) 
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Washington, D.C. 


